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Suggested Study Plans of a 
Method for Selection of Judges 


IN LIEU OF DIRECT ELECTION; PROPOSED FOR APPLICATION TO 
SUPERIOR COURT OF LOS ANGELES COUNTY AND THE 
MUNICIPAL COURT OF CITY OF LOS ANGELES 


By John Perry Wood, of the Los Angeles Bar 


For some years the writer has felt that 
the bench in densely populated communities 
cannot fail to retrograde under a system of 
direct election of judges. Recent events il- 
lustrate the correctness of this view. In- 
cumbency of judicial office and its adminis- 
tration are becoming more and more a 
matter of politics. It is believed that the 
people now realize this and recognize that 
they are at a hopeless disadvantage, indeed 
almost helpless, when from ten to thirty 
self-designated judicial candidates appear 
upon each judicial ballot. They are looking 
to the bar te suggest a method of judicial 
selection that will take the judicial office out 
of politics, give assurance of capable judges 
and yet retain in the people proper control 
of the judicial branch of government. 

The following plan is designated to that 
end. It is by no means perfect. A better 
plan may be suggested. At least it is not the 
product of recent hysteria, but of thought 
and discussion and correspondence over a 
period of many months. If it may be the 
basis for discussion that will lead us out of 
the chaos of the present method, it will have 
served a useful purpose. 

A constitutional amendment would, of 
course, be required. The necessity for 
change of method is not pressing in the less 
populated counties where the bench and bar 
are known to the people sufficiently to en- 
able intelligent popular choice. The amend- 
ment therefore could be made applicable to 
Los Angeles County alone. Doubtless the 
rest of the state would be willing to allow 
that county to make the experiment. No at- 
tempt has been made to draft an amend- 
ment. The fundamentals and details of the 
plan should first be thoughtfully worked out 


- by the application of other minds. 


The Proposed Plan 
1. A Board of five, consisting of the 
Chief Justice of the State and four other 
members elected by the people. At the first 
election two to be elected for two years, and 


two for four years. Thereafter, two mem- - 


bers elected biennially for terms of four 
years, 


Duties of Board 

The members to serve without pay. 

2. The Board to be charged with the duty 
of keeping a running survey of the work of 
the courts, setting up statistical information 
designed to show the number of cases tried, 
the number of reversals, the capacity, dili- 
gence and devotion to duty of the judge. 

The Board to have a research director 
upon salary paid by the county in amount 
sufficient to enable the employment of a 
thoroughly competent man. The work of 
such a director would be greatly facilitated 
by the use of machinery already set up by 
the Judicial Council. 

3. At a time prior to the thirtieth day 
before each judicial election the Board to 
determine what judges it shall recommend 
to be retained. 

Those whom it recommends for retention 
in office, the Governor to be required to 
reappoint. 

To Fill Vacancies 


If the Board fail prior to the thirtieth day 
before the expiration of the judicial term to 
recommend any judge for reappointment the 
office of that judge shall become vacant 
upon the expiration of that judge’s term of 
office and the Board shall certify to the 
Governor a list of lawyers with a full state- 
ment of the qualifications and experience of 
each. From this list the Governor shall 
make appointment to fill the vacancy. 

If 1 vacancy, 3 to be certified ; 

If 2 vacancies, 4 to be certified ; 

If 3 vacancies, 6 to be certified ; 

If 4 vacancies, 7 to be certified ; 

If 5 vacancies, 8 to be certified ; 

If 6 or more vacancies, then 50 per cent 

more names than are necessary to fill the 

vacancy to be certified. 

4. All appointments to be for six years 
(or, if that seems better, then during good 
behavior with power in the Board at any 
time to remove with consent of the Gov- 
ernor; in the event of removal names to be 
certified to the Governor for appointment 
in number as above indicated ; the appoint- 
ment for six years seems preferable. Poor 
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Recall Committee Appointed by Trustees 


STEPS TAKEN TO CONDUCT RECALL ELECTION 


On April 21, 1932, the Board of Trustees 
adopted a resolution for the recall of Judges 
John L. Fleming, Walter Guerin and Dailey 
S. Stafford, and appointed a Recall Com- 
mittee to take the necessary steps to bring 
about a recall election. This committee is 
as follows: 

Raymond L. Haight 
Harry J. McClean 
Clyde C. Shoemaker. 


This committee after its appointment 
named a Committee on Legal Procedure as 
follows: 

Clyde C. Shoemaker, Chairman 
T. A. J. Dockweiler 

Lawrence C. Cobb 

Alex Macdonald 

W. H. Douglass 


This sub-committee has had two meet- 
ings, and it is expected that it will have the 


petitions ready for distribution by June Ist. 
A Finance Committee was likewise 

named, consisting of John O’Melveny, as 
Chairman, and the following as members: 

William James 

Jack Macfarland 

George Cohen 

Max Felix 

Clyde Holley 

Robert Jackson 

Mortimer A. Kline 

Fred Williamson 

Tom Nobles 


Lowell Matthay, President of the Junior 
Committee of the Association and the Ex- 
ecutive Committee serving under him, have 
undertaken to organize a Signature Com- 
mittee and a General Speakers’ Committee. 
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men would be more easily dropped, good 
men would be almost certain of retention.) 


Judicial Council Powers 


5. By the same constitutional amendment, 
the Judicial Council to be invested with 
power to appoint a commission of three to 
investigate into the conduct of any judge, 
judges or court; this commission to serve 
without pay but the expense of its investiga- 
tion to be paid by the county on demand filed 
by the commission with the Board of Super- 
visors; the commission to have power to 
issue subpoenas, administer oath and take 
testimony; in the event of refusal of any 
witness to answer questions, the Board to 
have power to certify the questions which the 
witness refuses to answer with the fact of 
his refusal and sufficient facts to show the 
relevancy of the questions, to a judge of 
the Superior Court designated by the com- 
mission ; that judge to be under duty to re- 
quire answer to any relevant questions and 
upon failure to answer to punish for con- 
tempt. 

The commission to make findings and 
recommendation either for or against the 
continuance in office of any judge investi- 
gated. If the recommendation be against 
continuance in office, the commission shall 
file with the Secretary of State its findings 
and recommendation and a declaration that 
the office is vacant ; upon declaration of va- 
cancy the office shall be filled by appoint- 
ment by the Governor from a list supplied 
by the Board as above provided. 

6. By the same constitutional amendment 
provide for appointment by the Judicial 
Council of one of the judges of each court 
as its presiding judge, to hold the office at 
the discretion of the Judicial Council. 

7. By the same constitutional amendment 
to provide that no judge of either of said 
courts shall be a candidate for any elective 
office during the term for which he is 
selected. 

Advantages of This Plan 

(a) The necessity for the people to elect 
large numbers of judges each two years will 
be avoided. With the present number of 
candidates, it is not possible for the people 
to truly determine the character and capacity 
of the judges; it is believed the people now 
recognize this and will look with favor upon 
a more efficient method. 

(b) The people will still keep control of 
the courts but through the representative 
principal ; that is, they will elect a competent 
Board that will employ and discharge the 


judges upon the basis of their character, 
capacity and efficiency. The representative 
principle is applied today in the making of 
laws and in the appointment by the National 
Executive and by State Executives of heads 
of departments, which in turn appoint the 
men under them. It applies also to the ap- 
pointment of Federal Judiciary. The plan 
here contemplated, however, answers the ob- 
jections made in some quarters to the meth- 
od obtaining in respect of the Federal Ju- 
diciary. 

(c) The prime advantages of the Cwil 
Service plan will be put into operation. 
Judges will be selected upon the basis of 
their ability truly to serve the public and 
will be relieved of office when incapacity for 
such service appears. 

(d) It will be much easier for the people 
to elect each two years two members of 
their selecting board than to elect directly 
many judges. The office will be so impor- 
tant that to it people will give attention. 
With only two to be selected, it ought to 
be possible to determine upon thoroughly 
capable men. 

(e) The Board being without pay temp- 
tation to seek membership upon it by self- 
seeking persons will be minimized. 

(f) There is a check upon arbitrary ac- 
tion by the Board and by the Governor in 
two factors: 


Appointment by Governor 


1. The appointment will ultimately be 
made by the Governor. He must appoint 
from the selected list. 

2. If poor appointments be made, or 
judges deteriorate in efficiency, or other 
reason for removal appear, the Judicial 
Council has power to appoint a commission 
to examine into the question whether the 
continuance of a judge in office is compat- 
ible with the public service and the com- 
mission will have power to declare vacan- 
cies; thereupon, new appointment shall be 
made by the Governor from a selected list 
(provision should be made in the amend- 
ment that a judge removed may not again 
be placed upon the selected list). At present 
judges can be removed only by the Legis- 
lature or by recall and no machinery for 
investigation exists. 


(g) Costs of election will be considerably 
reduced. 

(h) The poor judges can all be elimi- 
nated within six years; 

(i) The Board having means and time 
at its disposal to carefully examine into the 
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qualifications of candidates, the selection of 
a really poor judge would be extremely im- 
probable. 

(j) If men can be appointed to the bench 
whose ability and capacity for work is equal 
to that of the best of the present judges, 
the number of judges necessary to keep the 
calendars up to date could be materially re- 
duced, with great saving of cost to the tax- 
payer. 

(k) With all of the judicial offices filled 
by thoroughly capable men, the time and 
cost to litigants of trial would be greatly 
reduced and the work of the courts of ap- 
peal would likewise be greatly reduced. 


Removes from Politics 

(1) Under this plan the present necessity 
or temptation on the part of judges to en- 
gage in politics would be removed. They 
could devote their entire time and effort to 
their judicial work. 

(m) Salaries have been placed at a figure 
which will enable men of the right type to 
accept the office with a view to making the 
judicial work their life career, provided they 


are not subjected to the distress and hazard 
of election each six years. 

(n) Unless some such plan is adopted the 
people can look forward only to more and 
more men of incapacity obtaining judicial 
office. That judge will be able to retain his 
office who has the best flair for publicity 
and for making acquaintances and who 
knows how to and is willing to modify his 
judicial conduct with a view to the next 
election. 

(o) The presentation at the present time 
of a plan in line with the foregoing will not 
jeopardize the use of the present plebiscite 
method, nor attract public attention away 
from it. On the contrary the presentation 
by the Bar of this more thoroughgoing plan 
will have the effect of letting the public 
understand that the Bar is looking only to 
the ultimate public good, that it has no par- 
ticular predilection for itself making the 
choice of judges but that it presents the 
plebiscite plan to meet the acute situation 
and to fill the gap until a more thorough- 
going remedy is applied. 





What the Press is Saying 


About the Bar 


. . . “Judges should be above suspicion, and 
most of them are. They will benefit greatly, 
and so will the public, if some means is pro- 
vided for getting quick action when they 
appear to have overstepped the bounds of 
propriety. If such a tribunal were created, 
the mere fact of its existence might help 
prevent such overstepping.”—Los Angeles 
Times. 

“While the general public is vitally af- 
fected by the character of nominations for 
the courts, its disposition is to rely on the 
judgment of attorneys practicing at the bar, 
and to be guided by recommendations from 
the profession. . Honorable members 
of the bar will see to it that no shyster 
reaches the bench.” —Springfield Illinois 
State Journal. 


: If the bench and bar continue 
to ignore the problem of reforms in proced- 
ure and practice, an exasperated public will 
take it in hand and solve it with little regard 
for the sentiments of the legal profession. 
As some one else has said, the public, if 
necessary, will reform legal procedure with 
an ax. While that is precisely the tool 


and the Courts 


needed, it would be better for bench and bar 
if they took the initiative and, applying busi- 
ness sense and the principle of efficiency, 
brought about the necessary improvements.” 
—Chicago News. 

“That an ideal civic security ever will be 
attained through the courts is doubtful, but 
all must agree that unless it is brought about 
in some measure, eventually more effective 
although perhaps cruder methods will be 
resorted to and much suffering is sure to 
result.”—Chicago Drover’s Journal. 

“The professions are overcrowded, it is 
true. So, too, is every other line of human 
activity. What the legal profession needs 
and what every profession needs, is not the 
elimination of competition, but the stiffen- 
ing of ethical courage.”—Springfield Illinois 
State Journal. 

“.. . But however much bar associations 
may tighten their discipline, however in- 
structive or suasive their orations pro se to 
the general public, something of ill name 
lawyers must expect to bear so long as the 
administration of justice is not notably im- 
proved.”—Editorial, New York Times. 
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NEW MEMBERS OF BAR 


ASSOCIATION 
li Jonathan S. Dodge * S. L. Halverson , 
hei Isaac Martin Sackin Harold K. Hotchkiss 
bases Keith Carlin Donald P. Mayhew 
Iho Samuel Mirman W. E. Simpson 
Oi Edward G. Haumesch R. B. Bidwell 
Mathew M. Pendo M. Philip Davis 
Edward E. Tuttle Pauline May Hoffman 
Howard E. Crandall William A. Page 
pom Roy P. Crocker Theodore Weisman 
A. V. Falcone Jackson Wesley Chance 
J. Edmund Grogan Albert H. Miller 
William G. Hale Herbert S. Payne 





SPEECHES DELIVERED BY BAR MEMBERS DURING MAY 


The following speaking engagements were filled by members of the Los Angeles Bar 
Association during May: 


DaTE ORGANIZATION SPEAKER SUBJECT 
May 3—Ebell Club, Los Angeles John Perry Wood Plebiscite 
May 5—Womens Political League, 
Los Angeles Lawrence L. Larrabee Plebiscite 
May 9%—Federation of Womens Clubs Ewell D. Moore Plebiscite 
May 9—Santa Monica Bar Association, 
Santa Monica Ewell D. Moore Plebiscite 
Arnold Praeger Statewide Committee of 
Fifteen 
Earle M. Daniels Plebiscite Finance 
May 10—Glendale Bar Association Lawrence L. Larrabee Plebiscite 
C. E. McDowell Statewide Committee of 
Fifteen 
May 10—Pomona Valley Bar Association Henry M. Lee Plebiscite 
Arnold Praeger Statewide Committee of 
Fifteen 
May 11—San Gabriel Valley Bar Assn. John Perry Wood Plebiscite 
Chas. Beardsley State Wide Committee of 
Fifteen 
May 12—Pasadena Bar Association Ewell D. Moore Plebiscite 
Arnold Praeger Statewide Committee of 
Fifteen 
Earle M. Daniels Plebiscite Finance 
May 13—Inglewood Chamber of Commerce Ewell D. Moore Plebiscite 
May 17—Kiwanis Club, El Segundo Ewell D. Moore Plebiscite 
May 17—Shakespeare Club, Pasadena Frank G. Tyrrell Plebiscite 
May 18—Woman’s Club, Monrovia Walter F. Dunn 
May 18—Long Beach Bar Association Ewell D. Moore Plebiscite 
Arnold Praeger Statewide Committee of 
Fifteen 
Earle M. Daniels Plebiscite Finance 
May 19—San Fernando Valley Bar Assn. Harry J. McClean Plebiscite 
C. E. McDowell Statewide Committee of 
Fifteen 
Earle M Daniels Plebiscite Finance 


May 23—Santa Monica-Ocean Park 

Chamber of Commerce Ewell D. Moore Plebiscite 
May 25—Long Beach Chamber of 

Commerce Lawrence L. Larrabee Plebiscite 
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Resolution Adopted by Beverly Hills Bar 
Association, Beverly Hills, Calif. 


May 4, 1932 
Los Angeles Bar Association, 
1126 Rowan Building, 
Los Angeles, California. 
Gentlemen: 


At a regular meeting of the Beverly Hills Bar Association held 
this day, being the first meeting held since the Judiciary Committee 
of your Association submitted its recent report on activities of cer- 
tain judges, the following resolution was unanimously adopted: 


“RESOLVED: That this Association does hereby unanimous- 





Bar ly endorse the action taken by the Los Angeles Bar Association on 
the report of its Judiciary Committee on the investigation regarding 

cite matters affecting the official acts and conduct of Superior Court 
Judges in connection with receivership matters, such report being 

cite dated April 13th, 1932.” 

a I desire to state that the individual members of the Association 

cite are in hearty accord with the action taken and are ready to support 

> of you in any way that you may suggest. 

n 

nce Yours very truly, 

cite C. E- SPENCER, Secretary, 

iy Beverly Hills Bar Assn. 

cite 

> of 

n 

cite e * e 

e of Financial Support of Campaign Urged 

n e * e 

cit Committee Appointed to Raise Funds 

eo 

n Makes Appeal to All Members 

ance 

sr To Members of The Los Angeles Bar Association: 


scite The undersigned have been appointed by the Board of 
Trustees as a Finance Committee to raise funds with which to 


— carry on the campaign undertaken by the Association. We urge 


e of ‘ * F 

be you to make a liberal contribution at once. 

— Make your check payable to The Los Angeles Bar Asso- 
ge ciation, and mail to the Association’s office, 1124 Rowan Build- 
af ing, Los Angeles. . 

ance LoyD WRIGHT, Chairman 


EARLE M. DANIELS 
JOE CRIDER, JR. 
scite Finance Committee. 


scite 
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TITLE INSURANCE 
ann [RUST COMPANY 


(apital and Surplus $14,000,000 


THE OLDEST TRUST 
COMPANY IN THE 
SOUTHWEST 


Highest Tpye of 
ESCROW Service 


When you come with 
your client, drive right 
into the company garage, 
at the the service of our 
customers. 





Vitti 
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Additional Regular and Special Committees 
1932-1933 


Jupicrary COMMITTEE 


Norman A. Bailie, Chairman 
Kemper Campbell Wm. J. Hunsaker 
Ward Chapman P. E. Keeler, Hon. 
Richard J. Dillon Edwin A. Meserve 
I. B. Dockweiler John G. Mott 
Arthur M. Ellis D. R. Weller, Hon. 


PROGRAM COMMITTEE 


Wm. B. Himrod, Chairman 
Charles R. Baird Everett W. Mattoon 
Raymond L. Haight Philip H. Richards 
Thatcher J. Kemp 


COMMITTEE ON LAW LIBRARY 


T. W. Robinson, Chairman 
Lawrence L. Otis Arthur M. Ellis 
George H. Koch Thos. A. J. Dockweiler 
Roy V. Rhodes Henry O. Wheeler, Jr. 


COMMITTEE ON MEMBERSHIP 


C. A. Lindeman, Chairman 
Andy W. Francisco Bradner W. Lee, Jr. 
Courtney A. Teel Gerald F. H. Delamer 
Donald A. Odell Mab Copland Lineman 


MAIN COMMITTEE ON REGULATORY 
CoM MISSIONS 


S. B. Robinson, Chairman 
Marcus Muskat, Secretary 
Roy V. Reppy Howard Robertson 
Jess E. Stephens Arlo D. Poe 
Robert Brennan 


COMMITTEE ON SPEAKERS BUREAU 


C. E. McDowell, Chairman 
Charles E. BeardsleyEwell D. Moore 
Arnold Praeger Lawrence L. Larrabee 
Henry M. Lee Harry J. McClean 


COM MITTEE ON PLEADING AND PRACTICE 


Joseph Smith, Chairman 
Trent G. Anderson Paul J. Otto 
Marion P. Betty Donald P. Nichols 
John G. Clock Edward C. Purpus 
Lawrence Cobb Paul Vallee 
H. H. Harris Delvy T. Walton 
W. Sumner Holbrook, Jr. 


AUXILIARY COMMITTEE ON REGULATORY 
CoM MISSIONS 


Leo E. Anderson 
Gerald Bridges Kenneth N. Chantry 
Francis J. Gabel Clifford S. Tinsman 
Thos. H. McGovern Reginald I. Bauder 


Michael Bilz 


COMMITTEE ON SUBSTANTIVE LAW 


William A. Barnhill, Chairman 
Homer D. Crotty Vere Radir Norton 
A. W. Eckman Paul W. Sampsell 
Harold A. Fendler Richard A. Turner 
Louis F. Labarere J. M. Clements 

Harold C, Morton 


COMMITTEE ON UNLAWFUL PRACTICE 
oF THE Law 


Julius V. Patrosso, Chairman 
Mark A. Hall J. W. Morin 
Thos. Hart Kennedy Harry C. Mabry 
John W. Maltman Eugene Tincher 

Auxiliary Committee 

John S. Chapman John M. Hiatt 
W. I. Gilbert, Jr. Rex W. Kramer 
Jack W. Hardy Thos. H. McGovern 


COMMITTEE ON IMPROPER PUBLICITY OF 
CourT PROCEEDINGS 


W. H. Anderson, General Chairman 


Sub-committee to enlist cooperation 
of lay organizations 
Frank C. Weller, Chairman 
Hon. Joseph W. Vickers 
Richard C. Goodspeed 


Sub-committee to consider defense practises 
Byron Hanna, Chairman 
Sub-committee to contact courts 
Hubert T. Morrow 
Alexander Macdonald 
Sub-committee to contact newspapers 
Chandler P. Ward, Chairman 
Sub-committee to contact District 
Attorney's Office 
Hon. Louis W. Myers, Chairman 
Frank B. Belcher, Vice-Chairman 
Hon. Joseph W. Vickers 
Walter J. Little 


H. Eugene Breitenbach, General Secretary 
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A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust... we invite you 
to make full use of any service we can render. 


Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and having a high regard for the ethics of the 
legal profession, are ready to extend a maximum of cooperation at 
all times. 


Main Office, Fifth and Spring 


CITIZENS NATIONAL BANK 


LOS ANGELES 


32 BANKING OFFICES THROUGHOUT LOS ANGELES 
p99 999998009088 tit? 2 b IIIT tt 





State Bar Meeting May 26, at Los Angeles 
ALL MEMBERS URGED TO ATTEND 


To Los Angeles County Members of the State Bar: 


A meeting, under the auspices of the Section Committee of the State Bar of California 
for Los Angeles County, will be held in the main dining-room of the Alexandria Hotel, Thurs- 
day, May 26, 1932, at 6:30 p.m. The meeting will be presided over by Hubert C. Wyckoff, a 
member of the Board of Governors of the State Bar of California from Watsonville, California. 


Albert A. Rosenshine, a member of the State Bar Section Committee and a former mem- 
ber of the Board of Governors of the State Bar, will briefly outline the functioning of the Re- 
search Department and the manner in which members of the State Bar may obtain effective 
results through the work of the Sections. William G. Hale, Dean of the Law School of the 
University of Southern California, will speak on the subject of “Research and Progress.” Pro- 
fessor Evan Haynes, Director of the Research Department of the State Bar of California 
and member of the faculty of the University of California, will present for discussion the mat- 
ter of Selection, Tenure and Retirement of Judges. The meeting will be thrown open to gen- 
eral discussion of the question of Selection, Tenure and Retirement of Judges. 


It is sincerely hoped that every member of the State Bar of California will plan to attend 
this meeting. 
THE STATE BAR OF CALIFORNIA 


PETER J. CROSBY, President. 








van 
nua 
a to 
edu 
peri 
$23: 
rept 
ing 
ture 
fees 


A 
oper 
Edu 
port 
head 
been 
Case 
Schc 
(191 
lic F 
ent-! 
and 
tema 
publ 
by i1 
year: 
forn 
Lega 
Canz 
taini: 
sued 
comi 
ence 
an it 
cific 
direc 

Pe 

Re 
bar < 
of b; 
other 
queni 
tiona 

Po 

Th 
reque 
welcc 
publi 
the te 
ative 











Irs- 
, a 
nia. 
em- 
Re- 
tive 
the 
>ro- 


nat- 
yen- 


end 





LOS ANGELES BAR ASSOCIATION BULLETIN 


Page 269 





Review of Legal Education 


CARNEGIE FOUNDATION FOR THE ADVANCEMENT OF 
TEACHING ISSUES REPORT 


The Carnegie Foundation for the Ad- 
vancement of Teaching, it its current “An- 
nual Review of Legal Education,” reports 
a total expenditure upon the study of legal 
education and cognate matters, during a 
period of a little over eighteen years, of 
$238,630.02. Nearly one-third of this sum 
represents the cost of printing and distribut- 
ing publications. The remaining expendi- 
tures, including salaries and professional 
fees, average less than $9,000 per annum. 


Three Kinds of Activity 

An introductory section, entitled “Co- 
operation for the Improvement of Legal 
Education,” classifies the activities sup- 
ported by these expenditures under three 
heads: First, four extended volumes have 
been published : “The Common Law and the 
Case Method in American University Law 
Schools” (1914); “Justice and the Poor” 
(1919, 1921, 1924) ; “Training for the Pub- 
lic Profession of the Law” (1921) ; “Pres- 
ent-Day Law Schools in the United States 
and Canada” (1928). In addition to a sys- 
tematic preliminary distribution of these 
publications, 9,600 copies were applied for, 
by interested enquirers, during the past ten 
years. Secondly, statistical and other in- 
formation is published in a “Review of 
Legal Education in the United States and 
Canada.” This annual periodical, now con- 
taining from fifty to seventy pages and is- 
sued in editions of 7,500 and upward, is 
coming to be regarded as a standard refer- 
ence work. Thirdly, the Foundation receives 
an increasing number of requests for spe- 
cific assistance, on points suggested, but not 
directly covered, by publications. 


Policy in Dealing with Special Requests 

Requests for assistance are received from 
bar admission authorities, from committees 
of bar associations, from law schools and 
other educational institutions, and, less fre- 
quently, from individuals and non-educa- 
tional organizations. 

Possible Changes in Publication Policy 

The Review indicates that, while special 
requests for assistance will continue to be 
welcomed, there may be some change in the 
publication policy of the Foundation. After 
the completion of an historical and compar- 
ative study of bar admission requirements 


in the United States, in the future increasing 
attention will probably be devoted to other 
branches of professional education. This 
would mean, not lessened interest in legal 
education, but a supplementing of pioneer 
detail work by a broader method of ap- 
proach. 

This independent lay organization will 
continue to discuss the problems of the 
legal profession sympathetically in an ef- 
fort to “bridge the unfortunate gap that 
at present exists between lawyers and 
laymen.” On the other hand, the “An- 
nual Review of Legal Education,” with 
its elaborate statistical and routine in- 
formation, has been established only be- 
cause the lawyers have not, as yet, de- 
veloped the requisite machinery and pro- 
cedure for doing this work themselves. 
As soon as they do so, this publication 
will be placed in the hands where it logic- 
ally belongs. “The Foundation is as eager 
to relinquish this responsibility as the 
legal profession ought to be to take it 
over.” 


The National Conference of Bar Examiners 


It is suggested that a newly organized 
National Conference of Bar Examiners may 
in time be able to accept this burden. The 
first attempt to establish an organization of 
this sort was made — unsuccessfully — in 
1900, when there were only nineteen state 
boards of bar examiners. Today, there are 
forty-five. If this body proves to be a perm- 
anent addition to the already complex pro- 
fessional machinery, it has tremendous op- 
portunities for good. The obstacles in the 
way of securing a permanent organization 
are much greater in the case of bar exam- 
iners than in that of law school teachers, 
but the immediate outlook is most encourag- 
ing. “The new Conference starts its life free 
from allegiance to any educational or pro- 
fessional body or creed, and yet possessing 
the good will of numerous highly dissimilar 
organizations.” 


Publications Distributed Without Cost 


An appendix quotes the current standards 
of the American Bar Association and of the 
Association of American Law Schools, and 
lists the publications of the Carnegie Foun- 
dation dealing with legal education and cog- 
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nate matters. Copies of these publications, 
including the present “Review of Legal Ed- 
ucation in the United States and Canada for 
the Year 1931,” may be had without charge 
upon application by mail or in person to the 
office of the Foundation, 522 Fifth Avenue, 
New York City. 


Comparative Requirements for Admission 
to Practice in the United States 


In its Annual Review of Legal Education 
the Carnegie Foundation Report sets out a 
comprehensive tabulated statement of the 
minimum requirements for admission to 
practice law in the United States, Canada 
and Newfoundland Features of the sixty 
state or provincial bar admission systems at 
the beginning of the current academic year 
are shown in great detail. It does not include 
provisions designed to test moral character, 
nor specific rules affecting war veterans or 
attorneys already admitted to practice in an- 
other jurisdiction. 

The corresponding recommendations of 
the American Bar Association are shown in 
summary form. The table makes clear that 
no state has followed these recommendations 
as a whole. 

“If much less rigorous tests be applied,” 
continues the report, “it will be found that 
sixteen states are more advanced than the 
rest, in that at least they require all appli- 
cants to have secured a specified amount of 
general education, however small, and, fol- 
lowing this, to study law during some defi- 
nitely prescribed period, long or short. These 
sixteen states are the following: 


“Bar Admission Systems of a Technically 
Advanced Type 


Colorado 
Connecticut 


New Jersey 
New York 


Delaware Ohio 

Illinois Pennsylvania 
Kansas Rhode Island 
Maryland South Carolina 
Michigan Tennessee 


Minnesota Washington State 


The fundamental requisite of any plan 
of bar integration is that it shall confer 
power and responsibility on the bar, giv- 
ing to its members in their aggregate 
capacity a place in the administration of 


“Nineteen jurisdictions resemble the 
above group in demanding both a specific 
amount of general education and a definite 
period of law study, before the bar exam- 
ination. They do not insist, however, in all 
cases, that the general education be secured 
before the period of law study begins. This 
technical defect in the rules encourages the 
diversion of time that is really needed for 
legal study to concurrent ‘cram work’ that 
is a most inadequate substitute for a sound 
preliminary education. The states included 
in this intermediate group are the follow- 
ing: 

“Bar Admission Systems of a Technically 
Intermediate Type 
District of Columbia New Mexico 


Idaho _ Oklahoma 
lowa Oregon 
Kentucky South Dakota 
Louisiana Texas 

Maine ‘Vermont 
Massachusetts West Virginia 
Montana Wisconsin 
Nebraska Wyoming 


New Hampshire 

“Finally, the remaining fourteen states 
have systems of a still more primitive type, 
in that reliance is placed solely upon the 
bar examination test, in some cases general 
education, in other cases legal attainments, 
often both. This failure to winnow out the 
applicants before they come up for examin- 
ation not only adds needlessly to the bar 
examiners’ labors, but also exaggerates the 
possible efficacy of any unsupported exam- 
ination. The states that are in this most 
backward group of all are of the following: 


“Bar Admission Systems of a Technically 
Primitive Type 


Alabama Mississippi 
Arizona Missouri 
Arkansas Nevada 
CALIFORNIA North Carolina 
Florida North Dakota 
Georgia Utah 

Indiana Virginia” 


justice, to the end that they shall think 
more of the public welfare and less of 
private interest. 

—Judge Clarence N. Goodwin. 
(From Journal of American Judicature 
Society) 
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N 243 California cities 
in which there are Bank 
of America branches, 
complete metropolitan 

fiduciary service 1s 


available. 


Bank of America 


National Trust & Savings Association 


MEMBER FEDERAL RESERVE SYSTEM 


Bank of America National Trust & Savings Association ... a National Bank 
and Bank of America... 4 California State Bank are identical in ownership and 
management...410 offices in 243 California cities. 
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Arthur M. Ellis 


William W. Clary, of the Los Angeles Bar 


It has fallen to me to give outward ex- 
pression to the feeling of love and grati- 
tude we all share for a dear friend, a feel- 
ing which at this time seems to call 
strongly for utterance. What a wonder- 
ful thing it is to see so large a company 
of people drawn together by a common 
bond of affection for one man—and come 
to pay a simple but heartfelt tribute to 
his memory. 

Arthur Ellis touched the life of this 
community in many ways. His life was 
in the best sense a life of public service. 
But his outlook was so broad and his 
activities so varied that I doubt if there 
is one among us who is able to estimate 
his true worth. And, even if I had the 
ability, I should not attempt here, in the 
few moments that we have together, to 
picture him in his full proportions. I pre- 
fer rather to speak of him as a friend and 
to touch upon one or two of the interests 
in which I had the privilege of being asso- 
ciated with him. 


He was known throughout the state as 
a lawyer, keen, able and alert, standing 
at the head of his profession. But more 
than this, he was known and honored by 
his associates for his wonderfully high 
conception of his calling. For years he 
devoted himself unsparingly to the better- 
ment of the legal profession, giving of 
himself without stint. Already his labors 
have borne much fruit and his influence 
will be felt far into the future. 

But it was through the great world of 
books that he touched most intimately 
the lives of a large number of people. His 
ideal of the place of books in life and in 
society was truly remarkable. He saw in 
the printed page the medium through 
which the great spiritual and cultural 
forces of the world might be scattered 
among mankind, as the wind might scat- 
ter ashes and sparks from an unextin- 
guished hearth. He believed that books 
should carry a great message in a beauti- 
ful form. And he put his beliefs into 
practice in many delightful ways. 

He was himself a true craftsman and 
a creator of beautiful things. He felt 
strongly the value of good workmanship 


and he was directly responsible for rais- 
ing the standards of the arts and crafts 
in this community—particularly in the 
arts of printing and bookmaking. And 
for his work in this field he was known 
near and far, and even in other lands. It 
seemed to me a splendid tribute that the 
Printing House Craftsmen of this city, 
in recognition of the inspiration he had 
been to them, had made him a life mem- 
ber of their organization. 


He had a great sense of the value of 
history and the importance of preserving 
the records of the life and times that have 
gone by. I do not think we can compre- 
hend the full value of his services in this 
field. The great significance and impor- 
tance to Los Angeles and Southern Cali- 
fornia of his work in preserving historical 
records will be revealed only with the 
passing and unfolding of the years. 


And then, he had a wonderful faculty 
of bringing others to a fuller and deeper 
appreciation of the beauties to be found 
in the world of books, which, after all, 
means the world of the spirit. 


In all these ways, as in many others, he 
was a true leader of men—he rallied peo- 
ple around him and inspired them with 
new interests and new enthusiasms. But 
he did not lead with a clatter of drums 
or blare of trumpets—he led people gent- 
ly, with quiet subtlety, and with an un- 
failing sparkle of good humor. As has 
been said of a great teacher, “He awak- 
ened sleeping spirits—he lighted many 
candles.” Indeed, he would, himself, have 
been a great teacher had he chosen that 
career. Men whose minds were in danger 
of becoming dulled in the commonplace- 
ness of business life were, by his per- 
vasive influence, lifted out of themselves 
and carried into new realms in which 
they encountered the beauties of litera- 
ture and the wonders of history and all 
the fine things of the mind and the spirit 
as distinguished from the material world. 

As we think of this fine life which had 
accomplished so much — more, indeed, 
than most men can ever accomplish — 
we are struck with these great truths: 
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That the value of creative work is price- 
less; that the bringing of beauty and joy 
and freshness into the lives of other peo- 
ple is the greatest of all human achieve- 
ments; and that life is, indeed, worth liv- 
ing and the world is, indeed, a fit place 
in which to live—if only because of the 
beauty and sweetness of such characters 
as his. And we will not let our grief pre- 
vail over us, nor begrudge the few short 


years during which he will be lost to us— 
but rather give thanks and rejoice that 
in the great providence of God such a 
man has lived and that it has been given 
to us to share the friendship and come 
under the influence of so noble, so gentle, 
and so generous a spirit. 

Not with sadness, but with gratitude, 
let us say to our beloved friend—Fare- 
well. 


Telephone Directory Advertising by Lawyers in 


Distinctive Type Condemned 
BY LEGAL ETHICS COMMITTEE OF AMERICAN BAR ASSOCIATION 


In a recent published opinion (Opinion 
53) of the Committee on Professional Eth- 
ics of the American Bar Association, it is 
held that the publication of a lawyer’s name 
in a classified telephone directory in a dis- 
tinctive manner, such as bold face type, and 
the insertion of a lawyer’s name under a 
number of varied headings, is a form of 
advertising and is to be condemned. The 
opinion says in part: 


“Conflicting views as to the propriety 
of such publication of a lawyer’s name 
have brought requests for an expression 
of opinion: 


“1. As to whether a lawyer may prop- 
erly cause the publishers of a classified 
telephone directory to publish his name 
in such directory in type of a larger or 
more conspicuous nature than that which 
would be used if he did not pay therefor. 


“2. As to whether a lawyer may prop- 
erly cause his name to be inserted in a 
classified telephone directory under any 
classification or heading other than the 
general classification used to designate the 
profession, such as ‘lawyers’ or ‘attor- 
neys’. 

“The Committee’s opinion was stated 


by Mr. Howe, Messrs. Hinkley, Harris, 
Gallert, Strother and Carney concurring. 


“As a matter of public convenience, it 
is desirable that a lawyer have his name 
listed in the classified telephone directory 
which the telephone companies authorize 
so long as the lawyer’s name is listed in 
such a directory in the usual manner and 


in the same style and size of type as other . 
names are listed, such listing is not ad- 
vertising, as there is nothing which will 
particularly distinguish the name of one 
lawyer from another. Payment for list- 
ing of this nature does not alter its char- 
acter or carry any implications of im- 
propriety. 


“The listing of a lawyer’s name in such 
a directory assumes quite a different char- 
acter when he pays for having his name 
published in type of a different style or 
size from that in which the names of 
other lawyers are listed. In that event 
it becomes a form of advertising and a 
lawyer’s conduct in causing it to be so 
published must be condemned. 


“For similar reasons, we must dis- 
approve the insertion of a lawyer’s name 
in such directories under various head- 
ings. The very purpose of inserting a 
lawyer’s name under these many head- 
ings is, as the publisher states in the let- 
ter which is quoted in the question, that 
of ‘informing prospective clients’ that the 
lawyer desires their business. Therefore, 
the lawyer who causes his name to be 
thus inserted is advertising for profes- 
sional employment. Those who desire to 
find a lawyer’s number or address in a 
classified telephone directory, will be fully 
accommodated by its insertion under the 
general heading which the publishers use 
to designate the profession.” 


(American Bar Association Journal for 
May) 
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N the year 1931, TWO HUNDRED and NINETY- 
FOUR attorneys and law firms placed Wills on file 
in SECURITY-FIRST NATIONAL BANK in which ah 


the Bank was named as Executor or as Trustee, or both. be} 

lisl 
SECURITY-FIRST NATIONAL BANK does not thi 
draw Wills, but refers owners of Estates to their own at- oa 
torneys. A long established policy of the Bank, when . 
acting as Executor, has been to retain for the Estate the an 
attorney who drew the Will and is familiar with the Di 
client’s business. This is subject to justifiable exceptions. als 
Independent, outside attorneys are always retained for te 
the prosecution or defense of all actions for or against v7 
this Bank, and for the legal services required for the Ce 


administration of Estates. 
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~The Radio and The Law 


By Samuel Ross Enfield of the Los Angeles Bar 


Radio, the winged Mercury of the air, 
invisible and intangible, prima facie, seemed 
beyond the law. 

Slowly and surely, however, the estab- 
lished principles of law are being applied to 
this unprecedented discovery, by Congress 
and Federal Courts as to jurisdiction, pri- 
orities, copyrights, property rights, and as 
to social rights and wrongs, such as slander, 
search, nuisance, exemptions, by state courts 
and legislatures: 

The Federal Radio Commission and the 
District of Columbia Court of Appeals are 
also ruling the air. 

And before there was any law Stephen 
Davis wrote “Law of Radio Communica- 
tion,” treating of radio development and 
the principles of law applicable, then in nu- 
bibus. 

Congress: By “Radio Act of 1927” Con- 
gress undertook full regulation and con- 
trol, declaring: 

“Sec. 1. That this Act is intended to 
regulate all forms of radio transmissions 
in United States; to maintain the control 
of the United States over all channels of 
interstate and foreign transmissions ; and 
to provide for the use of such channels 
by individuals, firms or corporations, un- 
der license.” 

“Sec. 4. The Commission from time 
to time, as public convenience, interest, 
or necessity requires, shall— 

(a) Classify radio stations; 

(b) Prescribe the nature of the service 
to be rendered by each class of 
licensed stations ; 

(h) Have authority to make special 
regulations applicable to radio sta- 
tions engaged in chain broadcast- 
ing.” 

No Discretion: It is interesting to note that 
in one of the very first cases growing out 
of radio service President Hoover, then 
Secretary of Commerce, was a party, 
Hoover vs. Intercity Radio Co., 286 Fed. 
1003. In that proceeding it was decided 
that his office was a ministerial one and 
had no discretion in matter of issuing a 
radio license and could not refuse license 
on the ground that he could not ascertain 
a wave length which would not interfere. 
And the court gracefully refers to the 
“undeveloped state of the art.” 

Property Rights: In the case of American 


Bond and Mortgage Co. vs. United States, 
52 Fed. (2) 318, involving the refusal 
of a renewal of license by Federal Radio 
Commission to a station having an invest- 
ment of over $100,000.00 in its plant, and 
thereby working the complete elimination 
of station, the Circuit Court of Appeals 
held that the Radio Act of 1927, provid- 
ing for federal regulation of radio broad- 
casting stations, is a valid exercise of 
power of Congress to regulate interstate 
commerce; that investment in _ radio 
broadcasting station is subject to exercise 
by Congress of power to regulate inter- 
state commerce ; 

That, “as against such possible regula- 
tion there existed no vested right in favor 
of the investors.” 

This is a far reaching decision and may 
come before the United States Supreme 
Court. 

Right of property was also subject of 
the court’s consideration in case of K F 
K B Broadcasting Ass’n., Inc., v. Federal 
Radio Commission, 47 Fed. (2) 670, 
known as the Dr. Brinkley case. Renewal 
of license was refused. It was held :— 

That Radio Commission, in passing on 
application for renewal of license, must 
consider character and quality of service 
to be rendered ; 

That requiring finding of public inter- 
est, convenience, or necessity as prereq- 
uisite to renewing broadcasting license, 
means broadcasting should not be a mere 
adjunct of a particular business, but 
should be of public character. 

Patents and Infringements: This is the 
most numerous branch of litigation grow- 
ing out of radio communication. Rights 
as to patent priorities and various and 
divers infringements are fully considered 
in De Forest Radio Co. v. General Elec- 
tric Co., 283 U. S. 664, opinion by Judge 
Stone. A most elaborate study of radio 
patents. 

Copyrights: What is a “performance” of a 
copyrighted musical composition over 
radio is fully considered by Justice Bran- 
deis of the U. S. Supreme Court in Buck 
v. Jewell-LaSalle Realty Co., 283 U. S: 
191, where it was held, 

“The acts of a hotel proprietor, in mak- 
ing available to his guests, through the 
instrumentality of a radio receiving set 
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and loud speakers installed in his hotel 
and under his control and for the enter- 
tainment of his guests, the hearing of a 
copyrighted musical composition which 
has been broadcast from a radio trans- 
mitting station, constitute a performance 
of such composition within the meaning 
of Sec. 1 (e) of the Copyright Act of 
March 4, 1909.” 

Search on Radio Information: “Informa- 
tion received by a police officer over the 
radio as to commission of a crime and 
description of the offenders is sufficient 
probable cause, when coupled with dis- 
covery of persons answering the descrip- 
tion, to justify a search without warrant 
of the automobile in which they are trav- 
eling.” Silver v. State of Texas, 60 A. L. 
R. 290. 

Above was a case of murder and rob- 
bery and the radio broadcast resulted in 
arrest and death penalty. The “Search 
and Seizure” provision of the U. S. 
Constitution and Texas Statutes were 
invoked. 

Profanity: Duncan v. United States, 48 
Fed. (2) 128, considers the prohibition 
by Radio Act of broadcasts of obscene, 
indecent and profane language and holds 
that “the indictment having alleged that 
the language is profane, the defendant 
having referred to an individual as 
‘damned,’ having used the expression “By 
God’ irreverently, and having announced 
his intention to call down the curse of 
God upon certain individuals, was proper- 
ly convicted of using profane language.” 


Loudspeaker a Nuisance: That radio broad- 
casting might be a nuisance, yes, indeed ; 
was recognized as early as the case of 
Stodder v. Rosen Talking Machine Co., 
247 Mass. 60. 

Exemptions: “A radio receiving set is not 
exempt under a statute exempting from 
execution all musical instruments owned 
by the debtor, not kept for the purpose 
of sale.” Dunbar v. Spratt-Snyder Co., 
63 A. L. R. 1016. This Iowa case, one 
of first impression, the point never having 
arisen before, in decision and dissenting 
opinion, defines and covers radio trans- 
mission and reception of music and “mu- 
sical instruments” like nine blankets. And 
it indulges in exceptional judical badinage 
and repartee. 

Slander : California, by sec. 258 Penal Code, 
enacted in 1929, declares that slander may 
be uttered by radio and provides a penalty 


of a fine not exceeding $5,000.00 or im- 
prisonment in County Jail not exceeding 
one year or both fine and jail. And by 
sec. 784-a, Penal Code, enacted in 1931, 
provides “that jurisdiction of a criminal 
action for slander which is uttered into, 
or is communicated through or by any 
radio, or connected radios or any other 
mechanical or other devices, is in the 
county where the slander is so uttered, 
or in the county wherein the person slan- 
dered resided, or the educational, literary, 
social, fraternal, benevolent or religious 
corporation, association or organization 
slandered was located, at the time of the 
utterance of the alleged slanderous 
words.” 


Free Speech: And California lawyers and 


laymen are familiar with the case of 
Trinity Methodist Church, South, v. Fed- 
eral Radio Commission, known as the 
Shuler case, which. undertakes to define 
“free speech” and may reach the VU. S. 
Supreme Court. 


A Radio Definition: “A device in one state 


produces energy which reaches every 
part, however small, of the space affected 
by its power. Other devices in that space 
respond to the energy thus transmitted. 
The joint action of the transmitter owned 
by one person and the receiver owned by 
another is essential to the result. But that 
result is the transmission of intelligence, 
ideas, and entertainment.” U. S. v. Amer- 


ican B. & M. Co., 31 Fed. (2) 448. 


Broadcasting Defined: “It was by means 


of electrical instruments that the defend- 
ants, by modulating the waves in the 
ether, were able to affect, as they intended 
to affect, a vast number of electrical in- 
struments possessed by members of the 
public and thereby render audible to that 
public the performance given within the 
walls of the defendant’s studio.” Mes- 
sager. v. British Broadcasting Co., 2 K. 
B. 543. 

And the Enc. Britannica, 13th ed., de- 
fines “Broadcasting” as “the systematic 
diffusion by radio telephone, of programs 
of music and speech and other sounds for 
the entertainment, information and inter- 
est of all who are equipped with appro- 
priate receiving apparatus.” 


Radio Communication: The Enc. Brittan- 


nica, 14th Ed., reads,—‘“‘Radio communi- 
cation—the transmission and reception of 
signals by means of radiated electromag- 
netic waves.” 
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The Community Foundation 


By Professor William B. Munro, Member of the Executive Council, 
California Institute of Technology 


One of the most significant developments 
in the field of organized philanthropy dur- 
ing the past twenty years is the rise of the 
community foundation. Foundations of this 
type are designed to provide greater flex- 
ibility in the administration of trusts and 
bequests for eleemosynary purposes. Taking 
into account the self-evident proposition 
that social and economic conditions change 
from generation to generation, and that 
well-intentioned endowments may for this 
reason fail to achieve their purpose, the 
community foundation endeavors to soften 
the rigidity with which the ordinary trust 
must usually be administered. 


The idea embodied in the community 
foundation was first broached by the late 
Frederick H. Goff of Cleveland, Ohio, who 
in 1914 created for that city a public trust 
to which benefactions could be made with 
the understanding that the income would be 
distributed at the discretion of the trustees 
rather than to any designated beneficiary. 
Since 1914 the idea has spread widely, and 
there are now no fewer than seventy-four 
of these community foundations operating 
in various parts of the United States. To- 
gether they administer funds amounting to 
more than thirty-two million dollars. A very 
much larger sum is in expectancy through 
wills which are known to have named some 
community foundation as trustee. So rapid 
a growth would seem to indicate that the 
community foundation is meeting a genuine 
public need and is successfully providing a 
depositary in which small and large gifts 
may be pooled, conserved and utilized in 
accordance with whatever appears to be the 
most useful purpose from time to time. 
Thus it endows a benefaction with elasticity 
as well as with immortality. 

Since mediaeval days it has everywhere 
been recognized that serious disadvantages 
are connected with the perpetual trust in 
most of its forms. A fixed trust is bound 
to get out of gear with the future, sooner 
or later. New conditions of life create new 
and urgent needs while the older urgencies 
pass away. Wise old Benjamin Franklin, 
for example, left part of his fortune to be 
accumulated for one hundred years and then 
to be utilized for the training of “worthy 
apprentices” in the manual trades. The ap- 


prentice system was so deeply rooted in the 
industrial system of Franklin’s day that 
even his vivid imagination could not visual- 
ize any scheme of industrial organization 
without it. Yet when the hundredth anni- 
versary of Franklin’s death arrived, the 
practice of apprenticing young men in the 
trades had virtually disappeared. 

And so it must inevitably be with most 
benefactions which are earmarked for a 
specific purpose, for no one can be sure that 
the objective for which the gift is made to- 
day will be in need of the funds or even in 
existence fifty years hence. The history of 
American philanthropy is full of illustra- 
tions showing the unwisdom of rigidly re- 
stricted endowments and other trust ben- 
efactions. Not only do such cast-iron stipu- 
lations often fail to achieve their purpose ; 
they sometimes actually defeat it. 

Recognizing the desirability of giving dis- 
cretion in the administration of their public 
bequests, many testators are now making 
use of the community foundations for this 
purpose. Sometimes the gift is made in the 
form of a living trust, reserving to the 
trustor the income during his own lifetime. 
Sometimes the purpose for which the in- 
come may be used is broadly designated 
(e.g. for the support of higher education, 
or for the care of the aged); but more 
often, and preferably, the allocation is left 
without any restriction to the judgment of 
the foundation. In such cases the distribu- 
tion of the income, year by year, is left to 
be determined by the urgency of needs as 
they arise. The value of such freedom has 
been amply proved during the last couple 
of years in connection with the industrial 
depression. The various community foun- 
dations, through their discretionary powers 
in the use of their income, have been able 
to help many worthy organizations in their 
efforts to relieve distress. They have been 
enabled to put the money where it would 
do most good. 

What is the mechanism of the community 
foundation? First a declaration of trust is 
drawn and a corporate trustee is appointed. 
This corporate trustee may be a single bank 
or trust company; but sometimes a group 
of banks or trust companies participate by 
becoming co-trustees. In any event the cor- 
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porate trustee receives, holds and admin- 
isters all the benefactions, whether by gift 
inter vivos or by will. It invests the funds 
and reinvests them as occasion requires. It 
distributes the income and renders a public 
accounting of its stewardship. A noteworthy 
advantage of this plan is its assurance that 
the funds will be soundly invested and care- 
fully handled, for all the operations of the 
trustee are under the supervision of the 
banking authorities. With a bank or group 
of banks serving as trustee or as co-trustees 
the community foundation enjoys the ben- 
efit of the investment facilities, including the 
research departments, which these financial 
institutions now possess and maintain. 

The corporate trustee, however, does not 
directly handle the distribution of a com- 
munity foundation’s income. This is done 
by a distribution committee or group of ad- 
visers who may be chosen in any one of 
several ways. In some cases an initial com- 
mittee is set up and become self-perpetuat- 
ing, the remaining members of the commit- 
tee filling vacancies as they occur.: In other 
cases the members of the committee are ap- 
pointed by the corporate trustee either with 
or without the prior recommendation of 
some outside agency. But, howsoever ap- 
pointed, the important thing is that these 
individuals shall be persons of good judg- 
ment, broad social sympathies and genuine 
interest in philanthropic endeavor. They 
must be men and women of vision, perspec- 
tive and courage. Moreover they should be 
of such standing in the community that their 
judgment in making the allocations of in- 
come will be generally respected as sensible 
and wise. 

As a matter of practice the distribution 
committee does not commonly allot income 
to any purpose for more than a single year 
at a time. It avoids anything in the way of 
fixed commitments. Of course it may, and 
often does, give to the same organization or 
institution year after year, but only by ac- 
tion which must be annually renewed and 
does not carry any implication of perma- 
nence. This is of the essence of the plan. 
Without it the flexibility would be impaired. 

Many lawyers have the notion that when- 
ever a trust established for some specific 
purpose has become difficult of administra- 
tion or unsuited to its purpose, there is al- 
ways the possibility of invoking the Cy Pres 
rule and thus having the conditions of the 
trust changed. This, however, is not always 
as simple a problem as it is commonly 
thought to be, and in any event there are 


limits to the amount of discretion which can 
be secured in this way. Not only that, but the 
attempt to secure elbow-room by invoking 
the Cy Pres doctrine is all-too-often the 
starting-point for prolonged and costly liti- 
gation. Residuary legatees and other heirs 
are apt to keep close watch on trusts which 
contain rigid provisions. They can usually 
be counted upon to oppose even slight devi- 
ations from the prescribed conditions. The 
wise trustor, who desires that his trustees 
shall have freedom, will give it to them in 
advance and not cast that responsibility 
upon the courts. Having made sure that the 
trustees are worthy of his confidence he will 
commit his judgment into their hands. 

Strange though it may appear, there are 
many well-to-do individuals who, when the 
time comes to make their wills, are genuine- 
ly desirous of devoting some part of their 
fortunes to the public welfare, and yet in 
the whole course of their lives have not 
developed a vital interest in any particular 
philanthropy. Such testators frequently 
turn to their lawyers for advice as to what 
charitable or educational institution seems 
to be the most worthy of a bequest. But 
lawyers are not specialists in philanthropy. 
It is not their business to be familiar with 
the resources, objectives, management and 
problems of our multifarious colleges, en- 
dowed schools, hospitals, orphanages, homes 
for the aged, preventoriums, and other insti- 
tutions of social welfare. Accordingly they 
sometimes find it embarrassing to advise 
clients in response to such requests. 

Not infrequently, moreover, individuals 
who are preparing to make their wills con- 
sult with their clergymen, or with personal 
friends who are engaged in public welfare 
work. The advice which they obtain in this 
way may be good or otherwise according to 
the ideals and philanthropic interest of the 
persons consulted. Very few men or women 
in any community are in a position to evalu 
ate, with real discrimination, the host of 
more or less worthy causes which aspire to 
the benefactions of the generous. Such work 
is a specialty in itself. It demands a full 
and accurate knowledge of the facts and 
possibilities. Likewise it requires a sense of 
relative values. Off-hand counsel on such 


matters, by busy men who are not convers 
ant with all the implications, is by no means 
likely to be good advice however well-inter- 
tioned it may be. 

For this reason many lawyers, bankers, 
trust officers and others who are naturally 
consulted in the making of wills have wise 
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ly adopted the practice of saying to those 
who seek their advice: “If you are not clear 
in your own mind as to the particular pur- 
pose for which you wish to leave your pub- 
lic bequest, you should consider the pos- 
sibility of giving it to a community founda- 
tion. In that case the income will be dis- 
tributed year by year for purposes which 
are deemed both worthy and urgent by a 
group of men and women chosen by reason 
of their special qualifications for that task. 
They will try to do what you yourself, by 
the exercise of good judgment, would be 
likely to do if you were still alive.” 

Such advice, under the circumstances, is 
likely to prove the soundest counsel in the 
long run. It keeps the professional relation 
from having any flavor of personal interest 
on the part of those who give the advice. 
When a trustor or testator is clear as to 
the desired objective of his benefaction, his 
wish should be controlling, but when he has 
no special preferences it is hardly the func- 
tion of his legal or financial advisers to 


substitute their own for his. A high sense 
of ethical standards and a fidelity to the 
public welfare would rather dictate that one 
whose desire is to help in general, and not 
in particular, should be directed to the 
agency through which this desire is most 
likely to be attained during the years to 
come. 

A community foundation, of course, does 
not take the place of a Community Chest 
or a Federation of Charities or any such 
organization. It is not concerned with the 
raising of funds for immediate expenditure. 
It does not conduct an organized “drive” 
for subscriptions. Not being constantly in 
the public eye such foundations are by no 
means so well known as their merit entitles 
them to be. 

Lawyers, clergymen and others who may 
be called upon to advise concerning trusts 
and bequests for eleemosynary purposes 
should know of and be prepared to explain 
the community foundation or foundations 
that are available to the persons seeking 
such advice. 


Organization of Bar Periodicals 
Editors Invited to Meet at Los Angeles 


It has been proposed by the Editor of 
the Missourt Bar AssociaTION JOURNAL, 
Mr. Frank P. Barker, that the editors of 
the thirty-seven Bar Periodicals unite in an 
organization and become a section of the 
American Bar Association. The Bulletin 
Committee of the Los Angeles Bar Associa- 
tion has endorsed the proposal, and has sug- 
gested that representatives of these publica- 
tions meet in Los Angeles during the Olym- 
pic Games and perfect an organization, in 
order that a request to the American Bar 
Association to be made a Section may be 
presented to the meeting of the latter body 
at its meeting at Washington in September. 


It is suggested by the Editor of the Mis- 
soURI BAR JouRNAL that “we have the edi- 
torships of publications with potential influ- 
ence,” and that “cooperation will stimulate 
their usefulness. We have common prob- 
lems whose solutions would be aided by our 
combined experience.” 


Among the many subjects suggested for 
consideration are: 

Articles on bar organization, work of 
Association committees, relationship of the 
bar to the press and the public, standards of 
admission to practice, disciplinary matters, 
rates of advertising in bar periodicals, select- 
ing most readable type of subject matter for 
publication, financing the publication, meth- 
od of reviewing and presenting other Bar 
periodicals, advisability of establishing a 
national legal news bureau to collect news 
of general interest to the profession, and to 
furnish monthly clip-sheets to all bar peri- 
odicals, and holding annual meetings. 


Invited to Meet Here 
The ideas met with enthusiastic approval 
of The Bulletin Committee and it promptly 
extended, through Chairman Birney Don- 
nell, an invitation to meet at Los Angeles 
during the Olympic Games for the purpose 
of organizing. 
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Judge Cardozo’s Philosophy of the Law 


IT MUST BE BOTH STABLE AND CHANGING, THE NEW 
SUPREME COURT APPOINTEE HOLDS 





ous article. 





The Bulletin reprints below an article appearing in the New York Times 
of recent date, by R. L. Duffus. Because Judge Cardozo’s appointment to 
the Supreme Court has been received with such universal approval, and 
brings to that great court a man of such unusual legal attainments, The 
Bulletin believes that its readers will derive much pleasure from this studi- 











Judge Benjamin Nathan Cardozo’s eleva- 
tion to the United States Supreme Court 
will add to that body a jurist who, like 
Justices Brandeis and Hughes and former 
Justice Holmes, may be described as liberal. 
But the adjective in any of these cases is 
too vague. The liberality of Judge Cardozo, 
like that of his illustrious predecessor, is the 
result of a definite philosophy of the law. 
Judge Cardozo has indicated this philosophy 
in one of his books, “The Growth of the 
Law.” His expressed opinions, both official 
and personal, show that he thinks of the 
law as in the midst of a period of change 
necessary to adapt it to the great economic 
and social changes that have already taken 
place in modern society. 

At the same time he shares with former 
Justice Holmes a deep “sense of the past.” 
One might call him a judicial evolutionist. 
He sees the law, with scholarly insight, as 
a continuous process, changing, but with its 
changes governed by underlying principles 
which do not change. 

Since the New York Court of Appeals, 
on which Judge Cardozo has sat for eight- 
een years, deals far less with general social 
and economic questions than does the 
United States Supreme Court, it is easier 
to discover his philosophy in his lectures 
and informal writings than in his opinions. 
He has not been a dissenter. A compilation 
made by Bernard L. Shientag in 1930 
showed that up to that year he had written 
470 prevailing opinions, fifteen concurring 
opinions, and only fifteen dissenting opin- 
ions or memoranda. Since the Court of 
Appeals has had a distinctly liberal tend- 
ency, this fact is not surprising. In the 
field of social legislation, generally rec- 
ognized as a test of judicial liberality, Judge 
Cardozo has been notable for broad inter- 
pretations. 


Compensation Case Opinion 

An interesting example of his attitude 
may be found in a decision rendered in a 
case in which a plaintiff sought to collect 
payments wihch had been made to a debtor 
under the workmen’s compensation act. 
Judge Cardozo held that such payments 
were exempt from attachment by creditors. 

“Rehabilitation of the man, not payment 
of his ancient debts,” he declared, “is the 
theme of the statute and its animating mo- 
tive. * * * At the root of the exemp- 
tion is something more benignant than bu- 
reaucratic formalism, a dislike of compli- 
cating documents. The exemption, like the 
compensation, is for the protection of the 
man. * * * The statute before us pro- 
tects the dole of the disabled. The end to 
be served, the mischief to be averted, supply 
the clues and the keys by which construc- 
tion must be governed.” 

When the multiple-dwelling law, ap- 
plicable under its terms only to New York 
City, was attacked Judge Cardozo wrote the 
majority opinion upholding it, two judges 
dissenting. 

“The multiple dwelling law,” he stated, 
“is aimed at many evils, but most of all it 
is a measure to eradicate the slum. It seeks 
to bring about conditions whereby healthy 
children shall be born and healthy men and 
women reared in the dwellings of the great 
metropolis. To have such men and women 
is not a city concern merely. It is the con- 
cern of the whole State. Here is to be bred 
the citizenry with which the State must do 
its work in the years that are to come. The 
end to be achieved is more than the avoid- 
ance of pestilence and contagion. The end 
to be achieved is the quality of men and 
women. * * * If the moral and physical 
fiber of its manhood and its womanhood are 
not a State concern, the question is, What 
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is? Till now the voice of the courts has 
not faltered for an answer.” 


Follows Changing Conditions 


An instance of Judge Cardozo’s desire to 
bring the law into line with changing con- 
ditions was his opinion that a wife as well 
as a husband could bring action for “crim- 
inal conversation.” In explaining such de- 
cisions as this in a lecture at the Yale Law 
School some years ago he said: “Social, 
political and legal reforms had changed the 
relations between the sexes and put woman 
and man upon a plane of equality. Decisions 
founded upon the assumption of a bygone 
inequality were unrelated to present-day 
realities and ought to be permitted to pre- 
scribe a rule of life.” 


“Present-day realities” are never long out 
of Judge Cardozo’s thoughts. “My analysis 
of the judicial process,” he once said, 
“comes to this and little more: logic and 
history and customs and utility and:the ac- 
cepted standards of right conduct are the 
forces which singly or in combination shape 
the progress of the law. Which of these 
forces shall dominate in any case must de- 
pend largely upon the comparative impor- 
tance or value of the social interests that 
will be thereby promoted or impaired. One 
of the most fundamental social interests is 
that law shall be uniform and impartial. 
There must be nothing in its action that 
savors of prejudice or favor or even arbi- 
trary whim or forgetfulness. Therefore, in 
the main, there shall be adherence to pre- 
cedent. There shall be symmetrical develop- 
ment, consistently with history or custom 
when history or custom has been the motive 
force, or the chief one, in giving shape to 
existing rules, and with logic or philosophy 
when the motive power has been theirs. 


“But symmetrical development may be 
bought at too high a price. Uniformity 
ceases to be a good when it becomes uni- 
formity of oppression. The social interest 
served by symmetry or certainty must be 
balanced against the social interest served 
by equity and fairness or other elements of 
social welfare. These may enjoin upon the 
judge the duty of drawing the line at an- 
other angle, of staking the path along new 
courses, of marking a new point of depar- 
ture from which others who come after him 
will set out upon their journey.” 


Appraisal of Precedent 

This is an idea often present in Judge 
Cardozo’s mind. On another occasion he 
said: “Logic and history and custom have 
their place. We will shape the law to con- 
form to them, when we may ; but only with- 
in bounds. The end which the law serves 
will dominate them all.” He has not been 
in sympathy with judges who are too nar- 
rowly technical and too much out of touch 
with the world around them. “Some of the 
errors of courts,” he believes, “have their 
origin in imperfect knowledge of the eco- 
nomic and social consequences of a de- 
cision, or of the economic and social needs 
to which a decision will respond. In the 
complexities of modern life there is a con- 
stantly increasing need for resort by the 
judge to some fact-finding agency which 
will substitute exact knowledge of factual 
conditions for conjecture and impression.” 


He has upheld the function of the courts 
as mediums for progress as well as for con- 
servation, as when he declared: “The pro- 
cess of judging is a phase of a never-ending 
movement, and something more is exacted 
of those who play their part in it than im- 
itative reproduction, the endless repetition 
of a mechanical routine.” 


Law and Progress 

His conception of law as a steady growth 
makes him look forward to future progress. 
“T do not say that either psychology or med- 
icine or penology,” he declared at an ad- 
dress before the Academy of Medicine in 
1928, “has arrived at such a stage as to 
make a revolution in our system of punish- 
ment advisable or possible. Here, as in s0 
many fields, we shall have to feel our way, 
and it may be by slow advances, by almost 
insensible approaches. I have faith, none 
the less, that a century or less from now 
our descendants will look back upon the 
penal system of today with the same sur- 
prise and horror that fill our own minds 
when we are told that only about a century 
ago 160 crimes were visited under the Eng- 
lish law with the punishment of death, and 
that in 1801 a child was hanged at Tyburn 
for the larceny of a spoon. Dark chapters 
are these in the history of law. We think 
of them and we shudder and say to our- 
selves that we have risen to heights of mercy 
and of reason far removed from _ such 
enormities. The future may judge us less 
leniently than we choose to judge our 
selves.” 
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Elimination of Delay in Litigation 
By William M. Cain* 





are interesting. 





*The University of Detroit Law Journal published recently an article under 
the above caption and by the above named author. THE BULLETIN requested and 
was given permission to reprint the article in whole or in part. Lack of space 
prevents the use of more than the summary and conclusions of the author. They 
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The grevious evils of the “law’s delays’ 
have not only been revealed and roundly 
denounced in ornate and ponderous peri- 
ods, but have been the frequent subject 
of poetic satire,—generally to no remedi- 
aleffect. * * * Everybody agrees that 
it is an existing and sinister evil, and to 
further denounce it would be both un- 
necessary and profitless. However, it 
might be observed that, at the present 
time, these delays seem more inexcusable 
and scandalous than ever before, chiefly, 
no doubt, because all other human activ- 
ities have been so greatly accelerated. 
Everything else moves at a faster pace. 
Justice alone lags with its well known 
leaden feet. Quite recently, the public has 
been shocked at the revelation of forty 
to fifty continuances having been granted 
of felony cases in the city of Chicago; 
and it is not a valid answer to such out- 
rages that these were granted by “agree- 
ment of counsel,” if such happened to be 
the fact. 


The purpose of this article is to con- 
sider the causes for this delay in the per- 
formance of what is, perhaps, the most 
important duty of the State, to suggest 
practical remedies for the correction of 
the evil, and to fix where it justly be- 
longs the responsibility both for its ex- 
istence and elimination. 

Let us glance for a moment only at 
present conditions in our courts of jus- 
tice, in regard to the dispatch of business 
coming before them. It may at once be 
said in a general way that in most state 
courts the road from the beginning to 
the end of a litigated cause is at least 
six times as long as it should be. It is 
Worse in nearly all cities than in the 
country districts, but it is bad enough 
nearly everywhere. Those jurisdictions 
where this intolerable nuisance does not 
exist afford convincing proof that it is an 
unnecessary one. In many cities from the 


time the plaintiff begins his action until 
it can be tried, more than one year 
elapses. “Congestion of the docket” is the 
stock phrase which masquerades as an 
excuse, and acceptance of it as being suf- 
ficient comfortably dispenses with the 
trouble of investigation and avoids the 
anguish of thinking about it. “Congestion” 
may result either by too large an intake 
or too inadequate an outlet. The first is 
beyond the control of the courts, but the 
second is not. Expeditious dispatch of 
judicial business is the only way to en- 
large the outlet. Now let us return to 
our plaintiff seeking justice, who has 
waited over a year for a trial of his cause. 
At last, his cause is tried and judgment 
is rendered in his favor, but, at that 
stage, he finds to his disgust and dismay 
that his troubles, far from being over, 
have only just nicely begun, for there 
follows the inevitable motion for a new 
trial with ruling thereon unreasonably 
delayed, and then an appeal to a review- 
ing court. * * * So astounding as it 
may seem, it finally comes to this,—that 
the time consumed for the trial and final 
decision of a single litigated cause is ap- 
proximately one-tenth of a man’s active 
life. * * *% 


We intend to be specific here. It is 
common for judges and lawyers to bewail 
this condition of affairs, and to talk vague- 
ly about legislative action and constitu- 
tional amendments. We propose to show 
here that neither of these expedients is 
either practicable or necessary,—imprac- 
ticable because the lawyers themselves 
cannot agree of what should be done, and 
unnecessary because the judges themselves 
can change the whole matter, and except 
for minor exceptions, without legislative aid. 

Causes of Delay 

Some years ago, the writer conducted 
a questionnaire among judges and law- 
yers in 14 states of this Union west of 
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the Ohio river as to the causes for delay 
in the administration of justice, and, from 
the replies received, reached conclusions 
as to what these causes are, as follows: 


1. Inexcusable “professional courtesy” 
between Bench and Bar, both as to mak- 
ing up the real issues on the merits of a 
cause, and the time of its trial. 

2. Undue importance accorded by trial 
judges to frivolous or near-frivolous dila- 
tory pleas such as motions and demur- 
rers, and inexcusable delay in disposing 
of them. 

3..Excessive time granted by trial 
judges in which to plead and to amend 
pleadings. 

4. Excessive time given both by stat- 
ute and rule of court in which to perfect 
appeals and to file briefs. 

5. Requirement of the agreement of too 
many judges of appellate courts to pro- 
nounce decision. 

6. Intermediate courts of appeal, which 
ordinarily, settle nothing and merely pro- 
long the agony and increase the delay 
and expense. 

Ulnder one or more of these heads, the 
causes of delay may be found. Consider- 
ation of them will disclose that very little 
legislation is necessary, and that the remedy 
is in the hands of the judges themselves. 
With some noteworthy and heroic ex- 
ceptions, it must be admitted that it 
seems that the certainty of payment of 
salaries keeps the judges from becoming 
unduly excited about this state of affairs. 
It is easier to follow a trail than a light. 
And the lawyers do not care to cause the 
judges the slightest discomfort by even 
suggesting that there is a better way. 
The situation apparently justifies plain 
words. 


Causes Analyzed 


We now take up these stated causes in 
their order. 

1. Everyone who has practiced at the 
bar has noticed this matter of “profes- 
sional courtesy” in active operation. It 
not only exists between members of the 
profession but between the judges on the 
bench and the lawyers at the bar. Too 
often the interests of the litigant, for 
whose benefit alone the judicial establish- 
ment was organized, are ignored, and in- 
stead, special efforts are made to main- 
tain cordial relations between the mem- 
bers of the profession whether on the 
bench or at the bar. It is undeniably true 


that such cordial relations should be 
maintained and preserved, but not at the 
expense of litigants. * * * The atti- 
tude of all judges of trial courts should 
be positively hostile to delay, and, if this 
were known to be their attitude, the law- 
yers would speedily fall into line with it. 

2. Then a prolific cause of delay in 
trial courts consist in the filing of mo- 
tions and demurrers, which, however in- 
teresting in theory, usually have no sub- 
stantial merit, and result in sham battles 
over the “papers in the case,” and grave 
argument and consideration of petty 
points of pleading and practice, of no pos- 
sible benefit to the litigant, and resulting 
in further delay in the actual trial on the 
real merits of the controversy. * * * 
Courts should not permit this reprehen- 
sible practice, and, if it were known to 
the profession that it would not be per- 
mitted, the abuse would disappear. 

3. The demurrer is another instrument 
of delay that is employed with brazen 
frequency. It is well known to both 
bench and bar that sometimes to prevent 
a default judgment, and, sometimes, to 
avoid as long as possible a contest on the 
merits of the cause, attorneys file demur- 
rers, in trial courts. They should, of 
course, be heard, but usually, should not 
result in any delay of the real trial. * * * 
On the whole, court battles upon demurrers 
are sham battles, and they are unseemly 
in a court of justice. * * * 

4. Mention has already been made of 
the practice of trial court judges granting 
unreasonably long periods of time within 
which to amend pleadings and to do other 
acts incident to making up the issues in 
a cause. This practice not only makes 
for delay in the trial of the specific cause 
then before the court, but it contributes 
to the general attitude of procrastination. 
If it were known generally to the bar 
that, once a cause is filed in court, the 
trial thereof on the merits would be 
speeded by the judges, the whole process 
of litigation would be changed substan- 
tially for the better. To grant a lawyer 
10 days or even 5 days to do an act which 
the judge on the bench knows perfectly 
well he can do inside 24 hours at most is 
highly reprehensible to say the very least. 
4.5 

5. It would seem that, when a litigant 
is defeated in a trial court, he should be 
able to decide in less than six months of 
a year whether or not he will appeal to 
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a higher court. Nevertheless, in many 
states such an appeal may be prosecuted 
at any time within one year from the date 
of the rendition of the final judgment in 
the trial court. * * * 

6. But what is the cause of delay in 
the appellate courts? Cases remain there 
in the musty archives of the clerk some- 
times for years before they are reached. 
* * ¥* ‘Just this—a majority of the 
court must, of course, agree before de- 
cision is made; and the larger the num- 
ber of judges, the longer it takes for a 
majority of them to reach an agreement. 
The only alternative of this is to employ 
the device of “judicial courtesy” by which 
very often the opinion prepared by one 
of the judges is adopted by the others 
without consideration and as a matter of 
course. Thus the idea that from five to 
nine judges actually consider each cause 
coming before them is reduced to an ami- 
able fiction. Notwithstanding this known 
fact, the usual remedy proposed for ex- 
pediting business in courts of last resort 
is to “increase the number of judges.” It 
is demonstrable that this course will not 
expedite the business of such courts, for 
reasons above stated, which must be ob- 
vious upon reflection. What then is to be 
done about it? The remedy is to arrange 
by rule of court, or otherwise, that the 
judges sit im divisions of not more than 
three judges each, whose decision will be 
adopted as a matter of course, except in 
capital cases and those involving the con- 
stitutional validity of a legislative enact- 
ment, when the judges should sit en banc. 
* * * 

7. We now come to the most absurd 
proposal than can possibly be made to 
relieve the congestion of judicial business 
and to expedite its dispatch, viz.—the 
creation of intermediate courts of appeal. 
At first blush, it appears that this is an 
ideal remedy. Actual experience demon- 
Strates that the contrary is true, except 
in those rare instances where the inter- 
mediate appellate courts function prac- 
tically as additions to the court of last 
resort. It seems that legislative devices 
may be employed so that the decisions 
of such intermediate courts of appeal will 
be final. Whatever the provisions may 
be it will be found that in most cases the 
defeated party in the intermediate court 
will insist that he still has the right to 
be heard in the supreme court, and no 
one can settle the question except the 


court of last resort, and to settle it re- 
quires as much time and consideration 
as would have been required to have 
heard the appeal in the first instance. 
ok ok 


A word or two about the disposition 
of criminal cases in courts of last resort. 
In many states, the conviction of one for 
crime and the imposition of a sentence 
comes far from implying that the convict 
will undergo the sentence, for he still has 
the right of appeal to a reviewing court 
which gives him a respite of two or three 
years more, and, if really guilty and is 
admitted to bail, as he usually is pend- 
ing this appeal, he is at perfect liberty 
to continue his criminal practices. Thus 
society, by the sheer absurdity of its pro- 
visions regulating appeals from convic- 
tions, finds itself unable to protect itself. 
This would be comic if it were not tragic. 
Appeals are taken by convicted defend- 
ants for no other purpose than to secure 
delay, with the accompanying hope that, 
in case of a reversal of the conviction 
and a remand for a new trial, which often 
occurs, the witnesses for the state will 
have died, or scattered, or have been in- 
timidated, or their memories will have 
failed-them, and a re-trial will result in 
an acquittal. Can this deplorable situa- 
tion be remedied? Certainly it can, by the 
simple means of a rule of the supreme 
court by which all felony cases stand ad- 
vanced for speedy hearing without motion 
and as a matter of course. If that rule 
were adopted, there would be fewer appeals 
from convictions, and all it requires is that 
the court adopt and follow it. In passing, 
it may justly be said that, if prosecuting 
officers and trial court judges would take 
more pains to insure that the defendant 
charged with crime had a fair trial, there 
would be infinitely fewer reversals of con- 
victions of those who are unquestionably 
guilty. * * * 

The Responsibility Placed 

The thesis of this article is that the re- 
sponsibility for the existence of the evils 
herein noted, and for their correction rests 
squarely upon the judges of both the trial 
and reviewing courts. The bar follows the 
lead of the judges, and, if the judges stern- 
ly set their faces against frivolous, unneces- 
sary and legally unfair practices, there will 
be a speedy elimination of the abuses that 
have been considered in this article. * * * 

If any judge or lawyer happens to read 
these words, he is apt to pass them by 








Page 286 


LOS ANGELES BAR ASSOCIATION BULLETIN 





with a cynical smile. But, in the face of 
present conditions, it has got a little past 
the smiling stage. When, from the mere 
fact of certain delay in the administration 
of criminal justice, a criminal gang can 
brazenly rule a great city, it is not too 
much to say that it is time for the pro- 
fession to clean house. It has got past 
the point when the Bench and the Bar 
may blithely “pass the buck” from one 
to the other. There is a plain and urgent 
duty to be performed, and that duty 
clearly rests upon the Bench. It should 
take immediate and effective measures to 
make delay in litigation odious. If a law- 
yer brings a case into court, he should 
understand that it is there for the pur- 
pose of being tried and disposed of, and, 
if he is unwilling or unable to try it, the 
case should be stricken from the docket 
by the judge. 

Every state of the Union has a Bar 
Association, which has committees on mem- 
bership, on legal education, on legislation, 
on grievances against its members, etc. 
* * * Tt is suggested that it might be a 
splendid idea to have a committee the 
sole and special duty of which would be 
to suggest means for the expeditious 
dispatch of judicial business, an earnest 
and intelligent committee that would 


actually work at its job to a greater ex- 
tent than formulating its annual report. 
Of course such a committee would likely 
encounter the unpleasant duty of point- 
ing out that one or more of the judges 
before whom they would have to practice 
had succeeded in deciding only about 
eight cases in a whole year; and its mem- 
bers would have to content themselves 
with the consciousness of the courageous 
performance of a plain duty. This would 
deter many, but not all. The business of 
cleaning house is not a pleasant one, but 
it is usually regarded as being necessary, 
in any event, and the signs are abundant 
that it is now an absolute necessity in the 
legal profession. * * 


From high places, we centinually hear 
that there should be greater “reverence 
for law” and that we should “foster re- 
spect for law.” It occurs to many of us 
that the only way in which that highly 
desirable attitude toward the law can be 
attained is to make the administration of 
the law respectable. This cannot be done 
without eliminating the disgusting and 
unnecessary delays in its administration, 
no matter how just the ultimate decisions 
may be. 


(All italics are by the author.) 





MANY BAR APPLICANTS FAIL. 
EXAMINATIONS BECOMING 
STIFFER 

The percentage of failures of those who 
took the last bar examination is declared 
the highest on record in this state. Only 
seventeen percent of the applicants exam- 
ined at Los Angeles, and twenty-five percent 
plus of those examined at San Francisco, 
passed. 

Of those examined, sixty-two percent 
were repeaters, of whom one-half had failed 
at least twice before and some four and even 
six and seven times. 


Of the two hundred applicants not pre- 
viously examined sixty-two had degrees 
Thirty-four 
from evening or part-time 


from California law schools. 
had degrees 
schools, of whom fifteen percent passed. 
One hundred percent of those holding de- 
grees from full-time California law 
schools approved by the American Bar 
Association, who took the examination 
for the first time, passed. 


Of the three hundred and twenty-two who 
had taken the examination before and 
failed, eighty-nine and a half percent failed. 
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